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STATES WITH IDEAS OF THEIR OWN. 



BY PHILIP LORING ALLEN. 



Those who advocate increased centralization of power and 
function in the Federal Government necessarily have but scant 
respect for the differences of policies among the several States. 
These differences have been striking, always vexations and often 
ridiculous. In many departments business would manifestly be 
facilitated and rights safeguarded if such differences did not ex- 
ist. The centralizationist attributes most of them to ignorance, 
to prejudices, as to improper motives. In his mind, they could 
all be swept away with no loss that could for a moment be set 
against the gain. His projects actually pending are, no doubt, 
scrupulously confined to those fields in which the constitutional 
power of the Federal Government is unquestioned. Sometimes it 
is argued, as in the case of certain of the powers exercised under 
the interstate commerce clause of the Constitution, that a new 
extension of Federal authority is really for the benefit of the 
States themselves, protecting the good States against the machina- 
tions of the bad States. Sometimes it is argued that certain 
important things will not be done at all unless the Federal Gov- 
ernment does them. But it is obvious that if the process of ex- 
tension continues, whether by constitutional amendment or by in- 
terpretation, Federal functions must in time impinge directly 
upon State functions. Uniformity is one of the great objects of 
centralization and uniformity can thus be obtained only by sup- 
planting conflicting State laws by a single Federal statute. It 
is, therefore, fair to consider State policies and systems and their 
claims to be continued in force, irrespective of whether in any 
particular instance there is any definite project of National con- 
trol. 
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Dr. Crothers, in one of his whimsical essays, has suggested a 
contrast between the British House of Lords which 

"... throughout the War 
Did nothing in particular 
And did it very well," 

and a Western Legislature which did a large number of extreme- 
ly important things and did them all very badly. The warmest 
supporter of States' rights ia often forced to adopt an apologetic 
tone when talking of State legislation in the mass. If the na- 
tional Congress is sometimes visionary, inept and erratic, the 
State Legislatures are the scenes of constant exhibitions of these 
qualities. Crazy notions appear and disappear. Constituencies 
are treated to ebullitions of humor in respect to matters where 
humor is out of place. " Freak bills " are regular features of the 
legislative calendars. A bill in New Jersey recently proposed a 
license tax on whiskers, one in Nebraska a ten-per-cent. income 
tax on bachelors, one in Minnesota made it a crime for a farmer 
not to practise rotation of crops, one in Iowa required all eggs to 
be stamped with the date when they were laid, one in Missouri 
prohibited " treating " in such sweeping terms that the purchase 
of ice-cream for a young girl by her beau would have been illegal 
under its provisions. Of course such fantastic bills usually fail, 
but a surprising number of them have got on the statute-books 
in the past. Kentucky, for instance, has made it a felony to 
trespass on a ginseng garden. Georgia, doubtless in memory of 
many bucolic swindles, imposes a tax of twenty-five dollars in each 
county on peddlers of patent churns and patent fences. The 
forty-five States exhibit as many crotchets as so many headstrong, 
opinionated individuals. 

How these come into being is illustrated by the many different 
ways in which an entirely new subject for legislative action can 
be regarded. The popularity of the automobile brought such a 
subject before the State and local lawmaking bodies generally 
some ten years ago. Thirty-six States have passed automobile 
laws since then. Not only are no two of these statutes exactly 
alike, but no one of them copies the essential feature of the law 
of the country from which most of our successful horseless 
vehicles were at first imported. The idea of the French law 
was, and is, to impose no specific restriction on speed or 
power, but to hold the driver and owner to the strictest &c~ 
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countability for all damage. All the American States, however, 
have put their trust in speed limits. These speed limits them- 
selves are not uniform. A driver may be arrested in New Jersey 
for running at a speed of thirty miles an hour; in Alabama more 
than eight miles an hour. For the rest some States license both 
car and chauffeur, some only the car, while at least one has 
legislated on the subject without licensing either. Some States 
permit the passage of local regulations, some prohibit these. Some 
admit no cars owned by non-residents to be operated in the State 
until they have been registered there. Some are hospitable in- 
definitely to cars which have been properly registered in another 
State. Delaware extends this courtesy for only forty-eight hours, 
after which the non-resident motorist must register his car or 
leave the State. A motor bicycle is an automobile in Indiana, 
while a traction engine is not; both are automobiles in New 
Jersey, neither in New York — a state of affairs which recalls the 
railway conductor's famous decision that, " Cats is dogs and 
rabbits is dogs, but turtles is inseeks." 

Ideas in automobile regulation have been copied to some ex- 
tent. For example: Minnesota having required all gasoline ma- 
chines to use " mufflers " within the limits of cities and villages, 
Vermont inserted a corresponding provision in a general law 
passed the next year, and Oregon and Washington did the same 
the year after. There is one facetious clause, that of Kansas con- 
firming " the prerogative of any political chauffeur to run an auto- 
mobilous band-wagon at any rate he sees fit compatible with the 
safety of the occupants thereof . . . provided that whenever a 
mangled and bleeding political corpse implores for mercy the 
driver of the vehicle shall, in accordance with the provisions of 
this bill, ' throw out the life-line.' " Yet the laws, on the whole, 
are characterized by a spirit of evident fairness. " Seldom," 
says the Law Committee of the Automobile Club of America, 
'"' do we find evidence of hostility carried to excess in any of the 
legislative enactments." 

Below all such unnecessary or meaningless inconsistencies there 
remains a stratum of individual State policies which are not the 
result of mere caprice nor lack of information nor unbalanced 
reasoning, but of genuine conviction. The States differ constant- 
ly upon questions which have been for generations the staples of 
debating societies. A simple instance is the question of capital 
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punishment. Every schoolboy and presumably every legislator is 
familiar with the arguments pro and con. Yet the States con- 
tinue to be divided. As to liquor laws, there has never been 
any sort of uniformity. The highest tide of prohibition senti- 
ment has never reached great areas of license territory, while 
even the extreme of reaction left three commonwealths under 
State-wide prohibition. 

Nor are such diversities of opinion less manifest in those de- 
partments of legislation which are rather the concern of experts. 
There is, for example, the question of corporation laws. It is 
not disputed that certain of the States have entered into a dis- 
creditable competition for corporation business, making their laws 
intentionally lax for this purpose. But even the States which 
are fully exonerated from any such charge are not at one in 
method. This is illustrated by two recent comparative studies of 
the State incorporation laws. The Massachusetts law of 1903 
is one of the most celebrated of these statutes. " A conspicuous 
point of the Massachusetts law," wrote Edward Dana Durand, 
in the "Yale Keview" for February, 1904, "is the absence of 
any requirement that property or services for which stock is 
issued shall actually, or at least in the honest judgment of the 
directors, be worth the par value of the stock given for them. 
This is almost universally prescribed in the laws of the other 
States." On the other hand, Don E. Mowry, writing in the 
" Central Law Journal," pointed another contrast. Massachu- 
setts, he said, was one of the few States in which "five men 
cannot sit around a table, put one dollar in the centre, organize 
a corporation calling for a million dollars' worth of capital, re- 
pocket the dollar, and go home after sending a certificate of in- 
corporation to the Secretary of State with a million-dollar enter- 
prise ready to launch." 

In other words, the State which imposed the closest restrictions 
in one particular was least strict in another. Massachusetts pro- 
ceeded on a theory of her own as to the special points on which 
the stockholders and the public needed to be safeguarded. 

Another example of divergent State policies is afforded by the 
various railway commissions. Some of these have always pos- 
sessed the rate-making power, some never. The "advisory" 
commissions have existed beside the "regulative" commissions 
practically ever since the idea of State control was first applied, 
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and neither type has yet proved so conspicuously successful that 
the other has been generally abandoned for it. Indeed, of the 
two State Commissions which have recently been instanced as 
notable for practical and intelligent service to the people of their 
respective States the Wisconsin commission is classed as "regu- 
lative " and the Massachusetts as " advisory," and there is no 
indication that either State would be better suited by a com- 
mission of a different type. 

Systems of direct nominations of candidates for office have not 
been on trial so long, yet here again there are two opposite theories 
embodied in the various State laws. When once the choice of 
party nominees is taken away from a convention and lodged in 
the party membership as a whole the definition of party member- 
ship becomes highly important. Who shall be allowed to vote 
in the Eepublican primaries and who in the Democratic? How 
shall unscrupulous members of one party be prevented from 
packing the other's caucuses and thus having weak men put up 
against their own candidates? There are two answers to this 
question. The States of one group require the voter to declare 
publicly on primary day or before that he belongs to a certain 
party if he desires to assist in making nominations of that party. 
The States of another group have the "open" primary. The 
voter uses a secret ballot or ballots containing the names of 
all candidates for the nominations of all parties for all offices. 
He may mark where he pleases, but he may not select one of 
the Eepublican aspirants for Governor and one of the Democrats 
for Mayor, for example. Virtually he participates in one party 
caucus, though it remains a secret which one he has entered. The 
" open " and " closed " primaries continue to exist even in ad- 
jacent States without convincing the advocates of the one that the 
other is preferable. 

And still other examples of inconsistent legislation might be 
multiplied. About a dozen States manage all their charitable 
and correctional institutions through a centralized board of con- 
trol, the others deal separately with the various institutions. 
Ballot laws are drafted on different theories. On criminal laws 
many States have characteristic ideas of their own, Indiana's 
new statute imposing life imprisonment for a third conviction 
for felony being one of the latest examples. New York has made 
all prison sentences indeterminate. Lawyers in their own field 
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come no nearer to uniformity than laymen in theirs. About half 
of the State courts use code procedure and half common-law 
procedure. 

It is, of course, evident that when it supplants State authority 
with reference to any of the subjects where there are alternative 
policies the Federal Government must make the choice of one, 
and the other, however satisfactory to local sentiment, goes out 
of existence. This objection does not apply to the adoption of 
a uniform policy by the voluntary action of the several States. 
in this connection, therefore, the organized efforts toward such 
uniformity of legislation are worth examining. So many asso- 
ciations interested in particular subjects have drafted bills to 
be urged upon the Legislatures, that a State so disposed could 
supply itself with a reasonably complete outfit of " model " laws. 
The greater number of these are either based on the statute of 
some particular State or have been adopted by some of the Legis- 
latures after having been originally drafted or approved by an 
unofficial body. But no one statute-book contains to-day any 
considerable proportion of these " model " laws. And no indi- 
vidual or organized body, however conspicuous or influential, has 
ever persuaded our forty-six State Legislatures to take identical 
action on any subject, however simple. 

It is an entirely non-political body, the Association of Audubon 
Societies, which has, apparently, come nearest to performing this 
feat. Its law for the protection of non-game birds is in force 
to-day over a larger stretch of American territory than any com- 
parable piece of statute law, not a Federal enactment. In the 
crusade for its passage humanitarian arguments have been coupled 
with economic, for the farmers lose four-fifths of a billion dollars 
a year through insect depredations. Among the friends of the 
model law are included leading men and women of every com- 
munity, while the opponents, plume-hunters and pot-hunters, are 
contemptible in numbers and influence. Yet years of effort have 
not brought the law into force everywhere. When the Legis- 
latures of 1907 adjourned, three Southern States, five Western 
States and three Territories had failed to join in the movement 
for bird protection. 

The fight for pure food is one in which the national Govern- 
ment and the States might be expected to join and supplement 
each other's efforts. The national law, passed after seventeen 
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years of agitation, is naturally the pattern of State enactments. 
Within two years after its passage eleven States had amended 
their own laws so as to bring them into conformity with the 
Federal statute, while seven others which had previously made 
no effort at food control had passed laws on the Federal model. 
All these had copied, among other things, the Federal policy of 
exempting the dealer from prosecution in case he holds the manu- 
facturer's guarantee of the purity of his goods expressed in the 
now familiar label. But even this group of new laws carries the 
States only a third of the way toward effective uniformity of 
policy. Already, indeed, there have been conflicts between Fed- 
eral and State authorities on the question of the status of particu- 
lar products. 

In 1906 forty States sent delegates to a divorce Congress called 
at the request of the State of Pennsylvania. This Congress 
marked, perhaps, the most conspicuous and influential attempt 
of recent years to arouse public sentiment in favor of uniformity 
respecting an important branch of legislation. It would scarcely 
be possible for commonwealths to differ more on any subject than 
they do in their attitude toward divorce. Over twenty different 
causes are recognized in one State or another, while one State, 
South Carolina, believes in granting no absolute divorces at all. 
It showed the delegates* clear perception of the difficulties in the 
way of obliterating distinctive State policies that the Congress 
of 1906 did not even attempt to unify causes for divorce. The 
late Dean Huffcut of the Cornell University Law School, one of 
New York's delegates, wrote of its recommendation: "The pro- 
posed statute does not attempt to secure uniformity of causes. It 
was from the outset recognized that such an attempt would fail 
and thereby imperil the passage of the jurisdictional and pro- 
cedural portions of the statute, and these, after all, are of first 
importance." The first resolution of the Congress stated "that 
no Federal divorce law is feasible and that all efforts to secure 
a constitutional amendment — a necessary prerequisite — would be 
futile." It did urge the Legislatures to copy the Massachusetts 
law that "if an inhabitant of this commonwealth goes into an- 
other State or country to obtain a divorce for a cause which oc- 
curred here while the parties resided here, or for a cause which 
would not authorize a divorce by the laws of this commonwealth, 
a divorce so obtained shall be of no force and effect in this com- 
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monwealth." The "uniform divorce law" embodying this and 
a code of divorce procedure was adopted the following year by 
Delaware and New Jersey and went through one House of the 
Pennsylvania Legislature. 

For this law there was obtained, moreover, in August, 1907, 
the sanction of the only permanent body devoted solely to the 
cause of unification of State legislation, the Conference of Com- 
missioners on Uniform State Laws. This conference has met 
annually for the last eighteen years in connection with the ses- 
sions of the American Bar Association, but the commissioners 
take part in an official capacity, being appointed by the Governors 
of the several States. At the last issue of the conference report 
thirty-seven States were thus represented by from one to ten 
commissioners each, there being no more uniformity in the States' 
efforts toward uniformity than in other phases of their polity. 
In the deliberations of these conferences we have another proof 
of how gradual and how tactful all effective progress by voluntary 
action must be. The commissioners have never yet taken up what 
could fairly be called a controversial bill, the laws recommended 
by them being mainly business measures. Of these its negotiable 
instruments law has been passed by thirty-one States, its ware- 
house receipts law by seven. 

That altogether worthy efforts like those just described have 
met with only such moderate success is adduced as an additional 
reason why uniformity in certain important departments should 
be secured by summary Federal action. It is always possible and 
sometimes fair to attribute the existing confusion and discrepancy 
to causes that are either discreditable or negligible. Yet there 
is almost always an alternative explanation. Sometimes, as has 
been pointed out, there are two or more independent theories 
embodied in the statutes, sometimes the material needs of dif- 
ferent localities demand different treatment. Even in those cases 
where an admittedly good law has failed to be adopted in all 
the States, despite an adequate presentation of its case, it may 
often be true that the worthy statute had spread quite as far as 
the effective public sentiment on which its successful enforcement 
would have to depend. Such an authority as Paul S. Eeinsch, in 
" American Legislation," takes the view that " the statute law of 
the newer States has heretofore suffered a good deal from the 
indiscriminate copying of statutes of older communities." 
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It so happens that the attitude of the centralizatLonists toward 
the State Governments in general has changed of late, though 
without becoming any the more respectful. Where we once heard 
chiefly of the States' feebleness and indifference to their own best 
interests, there is more said and written just now about their over- 
zealousness. Certainly the States themselves are quite unwilling 
to admit any advantage in point of efficiency on the side of the 
Federal Government. There may be instanced the resolution 
passed on October 11th, 1907, by a convention of State rail- 
road commissioners, most of them members of the party in power 
at Washington, declaring that the States had taken the lead in 
every successful movement for the equalization of transportation 
rates. "There have been many general rate reductions in dif- 
ferent States/' said the commissioners, "and as far as we know 
these have all been brought about by affirmative action of the 
State authorities. So far as we are advised, we know of no 
general reduction due to any action by the Federal authorities." 

Whether this and similar claims be true or not, there can be 
no question that the States are giving more attention than ever 
before to the art of lawmaking. Comparative legislation is being 
studied. The various Legislatures, notably those of New York 
and Wisconsin, through their library bureaus, are making it their 
business, before passing important new legislation, to find out 
the experience of their neighbors with similar questions. This 
means, even in the most superficial aspect, that State legislation 
is likely to become progressively less deserving of the ridicule and 
contempt it has so often received in the past. No far-reaching 
national policy, but only the simplest mechanism of friendly co- 
operation, is needed to eliminate many of the needless and annoy- 
ing differences in State policy. That we are getting this co- 
operation in larger measure is one of the answers which the 
States have made to their critics. Of all possible ways of securing 
uniform legislation, surely the best is the voluntary copying of 
those statutory details which have worked well in the States of 
their origin and the dropping of those which have worked badly. 
To advocate more than that is to advocate the destruction of 
laws and policies which have been found suited to the needs of 
some localities, but not all. 

Philip Losing Allen. 



